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Executive Summary

The question:

Does Saugeen Indian Reserve No, 29 (“IR™) extend north of Lot 25 (“Lot 25"} to Lot 31

(“Lot 317), both in Concession D, Amabel Township, according to the Treaty 72
description?

The IR description:

.. all that block of land bounded on the west by a straight line
running due north from the River Saugeen, at the spot where it is
entered by a ravine ... to the shore of Lake Huron; on the south
by the aforesaid northern limit of the lately surrendered strip; on
the east by a line drawn from a spot upon the coast at a distance
of about (9 }4) nine miles and a half from the western boundary
aforesaid, and running parallel thereto until it touches the
aforementioned northern limits of the recently surrendered strip,

The answer;

No. The north-east corner of the IR is located in Lot 25, a distance of 115 chains (7,590
ft) south of any post established by Charles Rankin, PLS in Lot 31.

The reasons:

1. The survey of the east boundary of the IR intersected the water's edge in Lot 25,

When traveling south from the post in Lot 31, Rankin:

- Crossed the beach towards the water a distance of 14 ch,

~ Continued along the “edge of”* Lake Huron a distance of 101 ch,
- Re-crossed the beach away from the water a distance of 13 ch,

- Continued south through sand hills, marshes and trees.

The first 128 ch of the survey, therefore, was either along the sandy beach or along the
edge of the lake. He left the edge of the lake 115 ch south of the Lot 31 post, meaning
that he left the water's edge somewhere within Lot 25, for Rankin consistently equated

“water's edge” with “edge of” lake. Thus, the east boundary of the IR first intersected
the water's edge within Lot 25.
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2. The survey of the Concession D side roads did not intersect the east boundary of
the IR north of Lot 25.

No side roads north of Lots 20/21 intersected the east boundary of the IR. On the other
hand, all the side-roads south of Lots 20/21 inclusive intersected the east boundary of
the IR. Such intersections were consistently recorded in Rankin's field notes. The
absence of any record of the Lots 25/26 and 30/31 side roads intersecting the [R
boundary suggests that there was nothing to intersect. Indeed, the side roads north of
Lot 25 extended to Lake Huron. The explicit reference to intersections in the south
excludes such intersections in the north (in the absence of anything in the field notes).

3. All plans of Amabel Township show the north-east corner of the IR in the
vicinity of Lots 25/26.

There are many plans of Amabel Township that include the Saugeen IR, all of which
show the east boundary of the IR intersecting with Lake Huron in the vicinity of Lots
25/26; none of which show an intersection in Lot 31. Only one of the Township plans
was signed by Charles Rankin, PLS (Plan 862); it shows the north-east corner of the IR
in Lot 25 and shows no post in Lot 31 (see Figure 1).

4. The ambiguity in the IR description means that most effect should be given to
the intersection of the east boundary of the IR with the water's edge in Lot 25.

There is latent ambiguity in the description of the IR between “the shore of Lake
Huron™ and *a spot upon the coast,” on the one hand, and a distance along the shore of
“about 9 ' miles,” on the other hand. The distance along the shore is only to be
“about™ 9 '4 miles, which recognized that the east boundary of the IR was to run
northward until it first intersected Lake Huron, and no further. Thus, most weight
should be given to Lake Huron as a natural feature, which is first encountered within
Lot 25 some 8.1 miles along the shore and not at a Lot 31 post some 9.5 miles along the
shore. There is no reference in the IR description to a post in Lot 31,



[

‘H

L

Part I — Introduction

1. Methodology

I was retained in June 2005 to ascertain whether Saugeen Indian Reserve No. 29 (“IR™)
extends north of Lot 25 (*Lot 25™) to Lot 31 (*Lot 31™), both in Concession D, Amabel
Township, by examining the following three related issues:

. The process whereby Amabel Township and the IR were surveyed between 1854 and

1856, such analysis to include:

- the survey instructions,

- any discussions between the surveyors and the Saugeen band,

- the chronology of how the IR was surveyed,

- any variations between the terms of Treaty 72, the survey instructions, and any
discussions with the Saugeen band,

- the confirmation of the IR survey by the Crown Lands Department and the Indian
Affairs Department, and

- any subsequent complaints about the boundaries of the IR.

2. The process whereby Lots 15 - 31, Concession D, Amabel Township were patented,
such analysis to include:

- the policies applied by the Crown,

- the presence of road or shore road allowances in the Crown patents,

- any consultation between the Crown and the Saugeen band about the patenting, and
- any subsequent complaints by the Saugeen band about the patenting.

3. The history of activity in the general vicinity of the north-east corner of the Saugeen
IR between 1855 and 1927, such analysis to include;

- any use of Lots 26 - 31, Concession D, Amabel Township by the Saugeen band,

- surveys that re-established the east boundary of the IR, and

~ surveys that subdivided parts of Lots 25 - 31, Concession D, Amabel Township.

My analysis has focused on the documents that inform the issues, such as
cotrespondence, survey instructions, field-notes, diaries, reports, plans, and corrections,
Most of the documents were collected from archival sources by Public History Inc.
(PHI), some as part of their extensive database and some according to my instructions.’
Some of the primary documents I collected myself, from sources such as the Bruce
County Archives in Southampton and the Baldwin Room of the Toronto Reference
Library. My analysis assumes that each document is an accurate copy of the original.

" Any reference in the footnotes 1o “Doc” means that the document has been collected by PHI and

supplied in either PDF or TIF format.
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I also reviewed secondary sources, such as reports, theses, articles and books that
pertained to the issues being reviewed. The interpretation of Rankin's field notes is
critical to understanding how the east boundary of the IR was surveyed, so I have used
his work in other townships during that era (Arran in 1851, Minto in 1852, and
Muskoka in 1857) to inform what he did in Amabel Township.

On July 25 & 26, 2005 I visited the site. In particular I visited the west, north-west and
east boundaries of the IR, and focused on the north-east corner of the IR at Lot 25 and
on the beach between Lots 24 and 31, Concession D, Amabel Township. I walked the
latter stretch twice (see Figures 2 & 3). 1 did not conduct a boundary re-establishment
survey.

I follow the principle of Justice Lamer that all the documents to which I will refer,
whether my attention was drawn to them by the Crown Law Office, by PHI or through
my own research, “are documents of a historical nature which I am entitled to rely on
pursuant to the concept of judicial knowledge.™ [ use the deductive method, by
forming an opinion that best fits the accepted facts. This has required that I refer to
legal principles relating to the re-establishment of boundaries. 1 was guided in my
analysis by discussions with members of the Ontario Crown Law Office, but only to the
extent that issues were refined and further research questions suggested.

This report presents my findings as of February 2006, and is structured in four parts:
Part | contains the methodology and the assumptions which inform my analysis. Part II
provides the context, by setting out a glossary and chronologies of the relevant events in
creating the IR and of the specific activities on the day the north-east corner was
established. Part III provides the analysis, by setting out the four reasons for my answer
and the evidence in support of those reasons. Part IV corroborates my findings, by
examining three types of subsequent activity that are compatible with my answer.

The appendices contain discussion of those issues that do not directly go to answering
the question, such as the effect of the shift in the west boundary of the IR (Appendix 1)
and the absence of a shore road allowance (Appendix 2). The other appendices support
the analysis throughout the report, and are referred to as appropriate.

T T BT T SRS S EEEE -

* Sioui v Quebec (A-G) [1990] | SCR 1025 at 1050, quoted in R v. Nikal, [1996] 5 WWR 316 (SCC).

also follow the principle of parsimony, which suggests choosing the simplest model, when confronted
with a range of otherwise equivalent models. Known as Occam's razor, this principle is attributed to
the medieval philosopher William of Occam,
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2. Assumptions

The IR was bounded along its north-west side by the water’s edge of Lake
Huron when it was created in 1854 and when it was surveyed over the period
1854 to 1856. The description of the IR in Treaty 72 referred to “the shore of
Lake Huron" and to *a spot upon the coast™ both of which suggest that the [R
was a riparian parcel bounded by the water. Thus, the north-east corner of the
IR is at the location where its east boundary (running north) first intersected
Lake Huron.

It is Rankin's survey, and there is no distinction to be made between the work of
Rankin and the work of Gould. Rankin employed a host of people, including
four assistant surveyors. George Gould assisted Rankin with those parts of
Amabel Township relevant to the north-east corner of the IR. Rankin joined
Gould's party on September 4, 1855, as they traveled south from the Lot 31 post.
Rankin also traversed along Lake Huron in October 1854. Although Gould
surveyed the Concession D side roads without Rankin being present, he was
instructed and supervised by Rankin and Rankin took full responsibility for
Gould's work in compiling field notes and plotting plans.

The purpose of Rankin's shore traverse of Lake Huron in October 1854 was to
generally locate the outline of Amabel Township and of the [R. The traverse did
not accurately survey the water’s edge, and generally stayed away from the water
along the sand beach or stone shore. The traverse allowed Rankin to plot a line
on the Amabel Township plans that represented the back of the beach, and not
the edge of Lake Huron,

A post was established in Lot 31, which served as the starting point for Rankin
as he traveled south along the beach and along the edge of Lake Huron on
September 4, 1855. A post was noted in the field notes when surveying the Lots
30/31 side road on September 27, 1855, and was shown on the November 1856
plan of the hydrographic survey of the mouth of the Sauble River. However, the
purpose of the post cannot be assumed; it must be deduced.

The concrete monument established at the north-west corner of Lot 25 by
Archibald OLS in June 1927, as shown on Plan 354, was placed on the northerly
projection of the east boundary of the IR. No subsequent surveys have disputed
that the monument, replaced by a spike by Kliaman OLS in 1990, represented
the best available evidence of the line along which Rankin traveled southward
on September 4, 1855 (Appendix 3).




Part II — Context
1. Glossary

The following words are used throughout this report. Their meaning is derived either
from Rankin himself, or from the accepted meaning at the time (Appendix 4).

Beach (noun) — As used by Rankin, an area of land corresponding to the sandy part of
the strip of land lying along Lake Huron, between the water on the west and the clay
banks and sand hills to the east.

Bearing (noun) — A direction measured relative to either true (astronomic) north or to

magnetic north. Generally expressed according to a quadrant, such as north 45 degrees
30 minutes east (N 45 - 30 E).

Chain (noun, abbreviated as “ch™) — A device for measuring distances. It was 66 feet in
length and consisted of 100 interlocking steel links (abbreviated as “Ik™). Thus, a
distance recorded as 1 ch - 72 Ik (or 1.72 ch) equates to 113.52 feet.

Chainage (noun) — A measured distance.
CLSR (noun) — Acronym for Canada Lands Survey Records.

Compass (noun) — A device for measuring directions. It consisted of a pair of sights, a
magnetic needle and a graduated circle, and could be set up on a stump, rock, or pole.

Concession (noun) — A row of Lots. Thus, Concession D, Amabel Township abuts the
IR to the east, and consists of 49 Lots that run from south to north.

Gould — George Gould. He worked as an axe-man for Rankin on the survey of Arran
Township in 1851, and as an assistant surveyor (in charge of a party of chain-men and
axe-men) under Rankin's direct supervision on the survey of Amabel Township, from
May 1855 to February 1856.

Lot (noun) — A parcel of land, generally surveyed in Amabel Township to be about 20
ch in width and 50 ch in depth, thus having a nominal area of 100 acres,

Monument (noun) — Established (placed) in the ground by Rankin to mark the direction
of a line, a bend in a line, or the comner of a Lot. Rankin used wooden posts 47 to 6™ in
diameter, pursuant to his Instructions, into which he cut “the numbers of the Lots,
Concessions, &c, with a proper marking tool.”

X

Doc 497, General instructions from Bury, Superintendent General of Indian Affairs to Rankin. April
26, 1835,

10
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PLS —P1 vincial Land Surveyor, a designation pursuant to the Act to Repeal Certain

Acts The

‘1 mentioned, and to Make Better Provision for the Admission of Land

Surveyor. i:d the Survey of Lands in this Province, 12 Vict., c.35 (1849).
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rles Rankin, PLS. He was instructed to survey the south half of the Bruce
luding Amabel Township and the IR (Appendix 5).

used by Rankin to denote an area of land corresponding to the stony part
and lying along Lake Huron, between the water on the west and the clay
 hills to the east, Thus, Rankin walked along, and camped on, the shore.
* used by Rankin to denote a linear feature, such as the edge of Lake

1) — The roads that were surveyed across Concessions, generally between
Side roads were surveyed east to west across Concessions C&D,

1ip, to the east boundary of the IR (Lots 20/21 and south) or to Lake
26 and north).

- The process of assisting the Crown in establishing the boundaries of

= Lots and roads in Amabel Township, between 1854 and 1856. The

1 the Crown issuing general and specific instructions to Rankin, Rankin
s doing fieldwork, Rankin submitting plans, reports, diaries, field-notes
«d the Crown accepting the corrections that it required.

The act of marking a boundary on the ground, by setting upon a

uch as a post), by looking through a compass (to allow a straight line in
ction to be set out), by traveling along that line with a chain (to allow
‘neasured), and by establishing monuments along that line.

— The act of traveling along a series of lines that parallel a natural
Lake Huron) for mapping purposes. Thus, Rankin traversed along the

Loach and sh. e of Lake Huron between the Saugeen and Sauble Rivers in October

1554 by seitn

distance,

. out 61 connected lines, for each of which he measured a direction and a

11



i

el

o B N B R EEEEEE RN EEREREAERN

2. Chronology of relevant events

October 13, 1854 - Treaty 72 was signed. It surrendered the Saugeen Peninsula to the
Crown, and reserved to the Indians a few parcels of land, including:

... all that block of land bounded on the west by a straight line
running due north from the River Saugeen, at the spot where it is
entered by a ravine ... to the shore of Lake Huron: on the south
by the aforesaid northern limit of the lately surrendered strip; on
the east by a line drawn from a spot upon the coast at a distance
of about (9 '2) nine miles and a half from the western boundary
aforesaid, and running parallel thereto until it touches the

aforementioned northern limits of the recently surrendered
strip.*

October 20-27, 1854 - Rankin traversed along Lake Huron between the Saugeen and
Sauble Rivers.

November 1-3, 1854 - Rankin surveyed the west boundary of the IR.

April 26, 1855 - Rankin was instructed to survey the south half of the Saugeen

Peninsula into townships and to survey the “outlines of the several reservations made
under the Treaty,"’

May 8, 1855 - Rankin (assisted by Gould) began surveying the Southampton town plot
to the west of the IR,

May 28, 1855 - Gould was forced to suspend surveying owing to the Indians disputing
the location of the west boundary of the IR.

June 15, 1855 - Gould finished surveying the area west of the IR and shifted his efforts
to the area east of the IR.

June 22 - July 9, 1855 - Rankin finished surveying to the west of the IR.

June 30 & July 5, 1855 - Rankin observed the North star so as to calculate magnetic
deviation.

July 19, 1855 - Rankin participated in the Allenford pow-wow at Floodwood Crossing
to resolve the dispute over the west boundary of the IR.

Doc 1328. Surrender of the Saugeen Peninsula. October 13, 1854. Rankin was a Witncss,
Doc 497. Specific instructions from Bury, Superintendent General of Indian Affairs to Rankin,
accompanied by general instructions. April 26, 1855.
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